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BEFORE THE
BOARD OF VOCATIONAL NURSING
AND PSYCHIATRIC TECHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
T ihe Matter of the Accusation
Against:
| DAPHNE LEANNE ERVIN [ Case Na. PT-2005-1331

258 M. G Streat, #11
Portersille, A 93257

Psyehiatric Technician License Mo,
PT 32867

Respondent

DECISION DENYING PETITION FOR RECONSIDERA TN

The Board of Vocational Nursing and Psycluatric T echmicians hereby denies your Pedition for

Reconsideration of its March 23, 2009 Decision in the above-enntled matter.

Thiz Decizion shall become effective on April 4, 2005,

IT 1S S0 ORDERED this 3™ day of April, 2009,
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BEFORE THE :
BOARD OF VOCATIONAL NURSING
AND PSYCHIATRIC TECHKICIANS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

‘1n the Matter of the Accusation

Against:

: DAPHNE LEANNE ERVIN
258 N, G Street, #11

Porterville, CA 93257

Psvehiatric Technician License Mo
PT 32867
Respondent.

Case No. PT-2005-1331

ORDER DELAYING DECISEON

Pursuant to Section 11321{a) of the Government Cade, the Board of Vocational

above-stated case until April 4. 2009 The purpose of the delay is to permit the Board to review your

Petition for Reconsideration.

. Nursing and Psychiatric Technicians (Board) hereby 1ssues this Order Delaving Decision 1n the

IT 1S SO ORDERED this 20" day of March. 2009.
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‘I BEFOERE THE

¥ DEPARTMINT OF COMNSUMER AFFAIRS

ROARD OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
STATE OF CALIFOENIA

In the Matter of the Accusation Case No. PT-2005-1331
| Apainst:

DAPHNE LEANNE ERVIN
¢ 238 N (7 Street, #11 OAH No. L2007116727

Porterville, CA 932357

Psycluatric Technician License
| No. PT 32867

Respondent.

DECISION

The attached Proposed Decision of the Administrative Law Judge 15 hereby adopted by the
Board of ¥ ocational Nursing and Psychiatne Techmceians as the final Decision in the above-entitled

- ImEfter.

This Decision shall beeome effective on March 25, 2009,

ITIS SO ORDERED this 23rd day of February, 2009,

Johm"ertidm LYN
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BEFORL THE
BUREAL OF VOCATIONAL NURSING AND PEYCHIATRIC TECHNICIANS
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Aganst

Caze No. PT-2003-1331
DAPHANE LEANNE ERVIN
Portervilie, California AL Ne. 2007110727

Psychiatric Taechrucian License PT 32847,

Respondent. |

PROPOSED DECISION

Robert Walker, Administrative Law Judge, State of California, Office of
Administrative Hearings, heard tiis matter in Visalia, California, on July 21, 2008,

Lesiie A. Burpermyer, Deputy Attorney General, represented the complainant, Teresa
Bello-Jones, 1.D., M.SN., RN, Exscutive Officer of the Burean of Vacational Nursing and
Psyehiateic Technicians.

Steven Bassolf, Attorney at Law,' represented the respondent, Daphng Laanne Ervin,

Complainant submitted a closing brief, which was marked as exhibit C 24.
Respondent submitted a closing brief, which was marked as R 4. Complainant submilted a
repty bried, which was marked as C 23, The undersigned administrative law judge issusc an
order granting complainant’s motion to amend the accusation and orders asking for the
~ariies” contentions pursuant to Government Code seciion 11316, The orders were dated
Seplernber 25, 2008, and marked as exhibit C 26. Complainani {iled a third amende
accusation, which was marked as C 27 and received in evidence for the purpose of
eslabishing jurisdiction. Respondent submitted a suppicmental argument, which was
marked as R 5. Cemplainan submitted a reply to respondent’s supplernenta: argument,
which was marked as C 28

Complainant’s reply w0 respondent’s supplemental argument was received o
Novernbar 25, 2008, and the record was closed.

Steven Bassoff, Attorney at Law, 1220 % Sirees, Sulie 100, Sacramene, Celiformia 23850



SUMMARY AND [SSUTS

Respondent worked ar a developmental cenier as & pre-licensed payehiatric techmeian
Sor epproximately Two months before she was licensed and for approximalely one maath
sfter she was liczased. After she obtalned her license, she continued io work ir 2 pre-
licensed capacizy. Alna time did the developmental center erapiay her as 2 licensed
psyvchiatric technician,

ssnandent faiied Lo maintain professional houndaries with a cilant 1n that she
exchanged personal teiephone calls with iim and disclosed personal information 10 him. She
did these things both before and afier she was licensed as 4 psvehiatric lechnician,

Respondent concedes thas the bursau may diseipline her licensc hased on her failure
ra maintair: orofessional boundaries daring the one monti after she was licensad, Dotz
appiicable statutes and regulations parmit the hureau to discipling her license pased on her
fzilure ta maintain professional boundaries during the two months before she was licensed?

Complainant alleges that responden, before she was licensed, enga zed in sexua
intercourss wily the client.

Dié respondsnt engags in sexugl relations with the clieat”

If respandent engaged in sexual relations with the cliert, do the soplicable statutes
and regulations permit the bureau to discipline her license in spite of the fact that the conduet
pccurrad before she was licensed?

Does engaging in sexua refations with a client consiinze caprofession] conduct?

Did respondant commit an acl of sexual abise, misconduct, or relations with a patient,
cliznt. or custornar?

Il respondenl had sexual intercourse with the cilent, was the touching against his wili?

37 respondent had sexual intercourse with the client, was he, because ol a reental
disorder or developmental or physical disability, incapable of giving legal consent?

I respondent had sexual intercourse with the ciient and if he, because of a mentaj
disorger or developmental or physical disability. was incapabic of giving legal consent, did
responden: know that or is 1t reasonabic to conclude that she should heve knowr thal?

What discipline shouid be imposad”™
The brrcau seeks cost recovery. If responden:’s license is disciplined, the lollowing

issues arise, Wowid assessing tne full costs unfairiy penelize responcent’ [0d respundent
Lave o goad faith belief v the merits of her position? Did respondent raise a calorable

i



challenge te the proposed discipine? Wil respondent e financially diz o maxe payments?
Did the bursau sonduct & disproportionately large inveslizaton and prosecution 1o prove thal
raspondent cngaged in rejatively innosueus miscenduct?

FACTUAL FINDINGS
LICENSURE

1. Or August 26, 2005, the Bureau of Vocationa Nursing and Psychiatric
Tachnicians issued pavchialzic rechnician Heense number PT 32867 1o the respondent,
Daphne Leanne Ervin.

2 The bursau secks suspension or revocation of respondant’s license. Most of
the conduct thai is alleged as grounds for license discipline is alloged to have ceourred befors
respondent was licensed. At the ume the burean issued the license, the bureau staff know
nothing 2bout the events that give rise 1o the allagations. There 3 no allegation, however,
that respondant had an obligation o disclose those events.

BACKGROLND

5 Respondent attended a psychiatric technician training program at Portervilie
Crollege.
4. In approximsaiely March of 2005, while respondent was in the Porterville

College program;, she began working at Porterville Developmental Center (PIXC] as a
psychiatric lechnician trainse. On approximately July 1, 2002, after respondent somyleted
the Porteryille College program, she worked at PDC as & pre-licensed psychiatric technician
{PLPT}. Respondent was never employved at PDC as 2 psyeniatric technician,

TRAINING

=

53 PDC facility bulletin number £3, dased March of 2005, coneerns beundaries
and stali interaction with clients. I providss, in pari, as follows:

Empiovess are responsible for the provision of 2 safe and
therapeuile environment where clients rsceive care and are
protacied from harm, Emplevees shali nat izopardize cirent
wregsment or facility sccurity by engaging with them in
unprolessional or non-therapsuiic interactions. Empioyees are
to maintain appropriate boundariss and intcractions consisient
witl: clients” treatment mians.
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Annrovriate siafliciient interactions a7¢ thage interactions whieh
are based upon and support the planned trearment of the client.

l"'; re|
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L
fnaprrapriate stafficlien: interactions are those which
compromise 2 clienT’s treatment plan and jicopardize an
employes’s professional role. Examopies of inappropriats siaff?
clicnt brlerastions inctude {but are not limied io |
cormanticisexual involvement . . .. A personal or social
conmection with & cilent creates an inappropriate. nom-
professionai relatioaship which may place tie client and
smploves in a vulnerabie posiiion, jeoperdize facility security.
and compromise client reatment OUICOM2s.

ra? (4]

P A e R T

[T [he following activides {alse] constituie inappropriate
stafiiclient interactions. [§] ... %] Establishing a soctal or
mersonal connection with ciieots andiov their families. (9] . ..

[%] Accepting personal ielephone calls, notes, and/or letters
from clienis and making the same 1o clients, sxcept in the line of

duty.
&. In Marsh of 2005, respandent receivad aining that mcladed thesc poiteies
and cxamples.
i PDC facilive bulletin rumber 103, deted June o7 2005, concems client abuse.

migreatment, or naglsct 1t provides, (¢ part: “Porierville Developmenial Cemier . .
prohiits clieal abuse, mistrsatmeant, exnloitation, and neglect whether perpetrated by slatl
or athers] .. .. Every staff member of PDC is responsinle for the safely and well-being of
cligrts.”

An =arlier version of builetin 103 was in effect in March of 2005, anc the quotsd material
wae in e carlier version. On March 21, 200z, respondeni signed a stalement
acknowledging that she nad read and understood {asility buliztin number 102,

g, PDC facijity pulistin number 130, dated Augusi of 2003, concems standares
af conduct [or personnel, It provides, it part. as foliows:

Pomervilic Deveiopmental Center staff play & vital roiz in
ensuring thal the faciliny opsrates effectively, that a pleasan:
work snviranment existe, and daar clients receive a guality leve.
ol service.
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All staff are expected to conduct themselves i & prefessional
manner and refrait from behavior that might be detrimental or
embarrassing ¢ ciisms, employess, other individuais. o the
Stae. Exampies of conduct that might jead to disciplinary
action up to and including dismissal include, but are not limited
16 |9 . .. [*] client abuse, manipulation, negicct, violaton of
anv client’s rights. or dual relationshsp.

g, Ap zarlier version of bulleiin 156 was in effec; in March of 2003, and the
quoted malerial was in the earljer version. Respondent testifisd thal sae was surs she had
sean bulletin number 136

i0. A PDC job description for PLPTs dated October 24, 2000, provides, in part, as
Tollows: '

[A pre-licensed psychisinic technician) provides basic and

_geperai behavioral training, psychiatric nursing care, and
professional cusiody services to clients following established
standards and procedures.

1. - 1]

Parlicipaies as & member of the Interdisciplinary Team in all
aspects of the development and implementation of the
Tindividua! program plan].

-1

You are expecled to follow all safety procedures and complete
all assiened duties in a safe manner pius maintain a safe,
samitary, und therapeuiic environment which promotes respect
and dignity {or clients and protects the privacy. rights,
confidentiality, and physicaliemotional well-being of clients.

.- I

Asaures the personal dignity and physical weli-being of clients.
Works closely with Individual Plan Coordinatar, QMRP, and
other members of the Interdisciplinary Team in implementing
comprehznsive individualized programs for clients. {¥] ... [F]
Comntinuously 2ssisis clisms in arcas of their needs and ntarest,
rmaintaining their integrity, dignity, and rights as individuals.

LM



[€] ... [9] Helps crealt & safe. therapeutic, and nome-bko
crvranment.

11, Respondent was given a copy of his job description when she begar working -
ac g PLPT, and she was aiven training conceming her duties and obligations.

i2.  Respondent tesiified that she had trajning on a number of buleiins.

13, Ttis found that respondent was very familiar with the proposition thal she was
responsinle for providing a safe and therapeinic environment for clients. She fnew that, by
enzaging in uaprofessional conduct with a client. she was jeopardizing his weatment anc tng
securily of the faciiity. and she knew she was viclating PDC policies.

CLIENT DM
14, 2005, CM was a client at PDC. Hels menlally retarded.

15, M was committed 10 PDC in 1999 pursuant tc & civl] commitment. A cout
st review a civil commitment annvally, I a party files a petition [or recommitment and
PDC stafl concludes that the committed person continuess 1o be & danger ¢ himself or olhers.
4 cortificarion of mantal retardation and dangerousness is nrepared. The last certification af
mental retardation and dangerousness that was prepared regarding CM is dale¢ March 4.
2007, It referrsd 1o a February 27, 2003, assassmonl that niaced CM's 1O at 70, which 15 in
the miid mental retardation range,

1% M had a history of being verbally aggressive and harming olners. An
interdisciplinary tearn had created twa pehavier plans foz im. an individual program piar
(IPP} and a therepautic plan. The behavior pians were designed to assis: CM i modifving
his maladaptive behaviors. Gamry Miller, Phul)., iz the Senior Psychologist at PDC. Tie
execited a deciaration inat is in evidense. He also testified atthe hearing. e reviewsd
CM's behaviar pians and conciuded as [ohaws: A PLPT's having a parsonal lelephone
relationship with CM was contra-indicated for CM’s therapeutic nian. A PLPTs having
sexual relanions with CM was contra-indicated for CM's therapeutic olan.

FACTS REGARDING ALLEGED MISCONDLCT

|7, Whils respondent worked at PDC she violated the center's policy on
majmtaining professional boundaries with cilents. Batween June 4 and October 3. 2002,
respendent had approximately 394 ~ersonal ieiephaone conversations with M ané disclosed
pessonal injormation to him. She gave him her ssizphone number. She called him. and be
culled her. She tatked with: aim ahout hey personal life. The averags Jength of the tejephone
aqrversations was 20 minuas. Some of the conversations ook place before respondant was
lizenzed. Some ook place aiter,

G



18.  Respondsm acknowledges that it was imapprepriale for hzr 1o Tieve personal
1gienhone conversations witl: a cliznt.

16 I June of 2003, Jim Bradley, respondent’s supervisor, received reports that
respondsnt was spending o much time with Ch. On Jupe 28, 2005, 3r, Bradley and
Chery] Scates, a nursing coordinator, counseled respondent regarding boundarics issues.
Respondent denied thar she had a probiem with boundaries.

20, Respondsnt was married, but i late June of 2005, she snd her husband
separated. She moved out of the family home. They have three children. Respondent kepl
fue children when her hushand woriced, and he kepi the children when she woTked.

23, On approximately August 23, 2005, in a restroom: at PDC, regpondent had
saxual intercourse with Ch.

22, Respondent denies having had sex with CM. She testified that it woeuld be
inappropriate for & member of the PDC giaff io have sex with a clisnt.

23, Respondent and Jumie Contreras had been classmales in the Porterville College
vrogram. When they were in school, they occasionally had hmch 1ogsther, and they became
friends, In 2005, Ms. Conirsras, liks respondent, worked at PDC. On approximaiely August
6. 2003, respondent and Ms. Congreras went ot for drinks and dancing, They pulled nto the
parking lot of a night spot in Visalia, and respondent used her cell phone to call PDC. She
asked 1o speak with CM. Ms. Conireras asked, “What are you daing?’ Respondsmi told Ms.
Contreras that she had been lalking with CM daity. During the conversation between
respondent and Ms, Contreras, they talked abowt boundaries. Respondent said, “You don’t
know the Ralf of it.™ She then told Ms. Contreras that, on one OCCASion, i 8 restraom al
PDC, she engaged in sexual intercourse with CM. Ms. Contreras reminded respondent that
<he could lose her license and go io jail. Respondent replied that she might lose her job bar
not her Leense. Ms. Comweras does not recall exactly what words respondent used —

intercourse. sex, or some other term — but she is confident that respondeni used a term that
referred to sexual inlercourse.

74, On August 23, 2005. Ms. Contreras 1oid her supervisor, Martin Michner, what
respondent had told her. This was approximately 17 days after respondenl told Ms.
Contreras abous her involvernent with CM.

25 BRusiness and Professions Code section 45721, subdivision (23, provides thal
unprofessiona) conduct is a ground for suspending oz revoking a psychiatnc techniciar
lcerze. Business and Professions Code section 4321, subdivision (), provides that the
bursau may suspend oz Tevoks a psychiatric 1echnician license if a licenses fails 10 report the
commission of any act prohibited by section 4521, Thas, Ms, Comiteeras was a; 1isk of losing
he- license if she failed 1o report what respundent had told her, anc Ms. Contreras knew A
Why, in spite of knowing that, did she wax appraximatelv 17 days ic report? She testiiied
tha: she was late in reporting because she was scared.



26, Om Auzpust 23, 2003, PDC tock respondent off of client contact and placed her
e ar administrative assigrment pending an inguiry regarding the allegations of wisconducl.

27 Warren Lozane had gone through the Porterville College program with
respondeni and s, Contreras. In 2005, he, wo, workad al P, When respondent leamed
that someone had mads allegations against her and that she had been placec in an
admirisiat ve assignment, she was very upset. She encountered Mr. Lozane. As they
walked through & gaie together, she tald him that allsganons had been rmade and that she had
“eer taken off of hes unil. A couple of days after that, respondent calle¢ Mr, Lozano on the
phone and asked what she should do. Mr. Lozanc agkec her what was going on. Respondent
replied that there was a rumnor that she slept with a clien. Mr, Lozano asked whether she
bad, and she said, ¥Yes, I siept with CML® Mr. Lozano askec respondent what riade her 4o
something stupid like that. Respondent began erying and s2id that she was the dumbest
person in ihe world. Mt. Lozano told respondent thai e could not kelp hor. Two davs later.
M:. Lozano reporied the conversation to a supervisor,

9%, As noted above, the hurean issued a psychiatric technician license o
respondent on Auguast 26, 2005, That was two davs afier PI3C placed her in a non-contac
position. A1 the time the bureau issued the license, the bureau giaff did not know that PDC
had placed respondent in 4 non-contast position and did not know of the aliszations that
caused PDC io do that

28, Respondsnt comtinued in the non-contact position wntl) December 23, 2003,
wher:, pursnant ta the terms of a settlement, sne resigned from PDC,

CREDIBILITY ISSUES REGARDING FINDING THAT BESPONDENT HAD SEXUAL INTERCOUARNE WITH UM

30.  As noted above, respondent dentes having had scxual imercourse with ChL
‘T'he finding thai she did have sexual intercoarse with him 1s based on the slaiements of Mas,
Contreras and Mr. Lozano a3 to what respandent teld them and on the Sircumstantial
cvidence of respondent’s having had approximately 394 personai telephone conversations
with OM Berween Tune and Oclower o7 2005, Ms. Contreras and Mr, Lozana were mare
credible than réspandent was,

31, Ms. Contreras testified that she harbored no it will toward respondent and
that, except for the matter concerning CM, saz had never had any reason 1o discontinue her
frisndshin with respondent. Ms. Caatreras testifisd that she had not wantcd ta becoms
involvad in this sort of thing.,

32.  Respondent tessified that she had never had any problems with either Ms.
Conrreras or Mr. Lozane and did not know why they were making falsz staiements against

=
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33, Thers is ne evidence that Ms, Cordreras and Mr. Lozana sonspired e report
“hat respondant tald them she had sex with CM, There is no evidence that Mr. Lazanc was



involved in the matter in any way 4t the fime Ms. Comreras reporied. Respondent old M.
1 rzame that sorsone had made an allegation sgainst her. But tnere 8 no evidence that, at
rhe timne Mz, Fozano reported, he knew thal Ms. Cornireras was the accuser.

HEHARILIATHON

34 Anemploves's having sex with 2 cjient has the powersial Tor causing harm to
ih= client. T car: result in debilitating emotional proviems. There is no evidense that CM
acrually suffered harm, bul respondent exposed Wim 1o & risk of harm. Moreover, an
employee’s having sex with a client whe has a histery of harming others can jsopardize
security. The client mighs physicaliy harm the empleyes and place other employess, the
client, and other cliznis at misk,

35 Ther= is no evidenee of other diseiplinary aciions agains: respondent, bui on
Tune 28, 2005, Mr. Bradley and Ms, Scates counseled respandent regarding boundaries
issues, and respondent, nevertheless, continued having persona: tslephons conversabons wiln
M. Between the time Mr, Bradley and Ms. Scazes counseled respondent and Creicbher 3.
2005, respondent had over 300 personel telephone conversations with Chd.,

16.  There is no evidence of apy mitigaling circumstance, Respondent nad been
wall traineé concerning boundariss issues. She had that waining ir the Porterville Coliege
program and at PDC.

37 There is no evidence that respondent had any contact with CM afier October 3,

2005, Thare is no evidence that respondent nas engaged in any wrongful conduct for over
three years.

38, Since October of 2006, respendent nas worked as 2 private contract employee,
i the capacity of a psvchistnic technician, for the California Department of Correclions and
Rehabilitation. Since October of 20086, respondent has worked al the Substance Abuse
Treatmeni Facility and State Prisor at Corcoran. Trom March 5 10 hune 21, 2007, respondent
+leo worked at North Kern $tate Prison. She usualty works 60 hours 2 woek,

39, Respondent teslified that she has had several evaluations concerning her work
for the Department of Comections and that all of them have been satisfactory. Respondent
submittec 12 letiars of reference from people with whom she has worked at Corcoran Priscn
and North Kam Prison. All of themn are very compiimentary. Moest of themn desoribe
respondent in glowing terms, Richard P, Berksor, M., Chief Psvchiatrist at Corcoran.
notes that respendent suostituted {or the regular Keyhee Coordinator whe was off of work
dve to an injury. Dr. Berkson said respondent is very retiable and does an ouistanding job in
2 difficull position. One colleague wrots that responaent dermonsirales excelient work ethics,
shows 1he ability to sel houndaries, bas oulsianding knowledge of policies and provedurss,
and is a valuabic assel, Other colleaguss and supervisors wrote of respondeat’s dedication,
profassiona’ demeanor, industry, intslligence, maiivarion, and avility to sei proper limits,



Respondent izsiifiad that she had aot tald the leter wrilers about the circumstances
surrounding her resignation fram PDC.

CONTR

4G, Cornplairam submitted a cenification of cosls showing cosis of investigation
and enforcement in ihe amount of $13,914. The evidence shows that those costs were
rcurrad and that they are reasonadls.

47, The costs cartification says, alsa, that it is estimated ir good Faith that the
Office of the Atiomey General has biliea or will bill an additional $1.106 in costs o the
burean for further oreparation. Ar estimate of cogis expeciad Lo be incurrsd in the [uiare
fails to satisfy the requirements of cither Business and Professions Code section 3235 ar
California Code of Regulations, ttle @, section (042, An estimale of costs that were incurred
‘1 fhe past zan support an award cnly if the agency explains “the unevajiabilizy of aclual com
information’ es is required oy California Code of Regulations, title 1, section 1042,
subdivision ()(3}. Thus, the estimated costs are not allowea.

47, Respondsn® has been saming approximately $1¢.000 a month, dut without her
psychiatric techmician Heenss, she probably will not be able 16 2am such a subsiantial
inzome. She navs $600 a month in rem and a $300 car payment. She has no medizal or
dental coverags. Her children have medical coverage through their father’s employer.
Respondent’s three children suay with her five days 2 week most of the time. Respondent’s
mother lives with respondent and cares Tor the children when respondent 15 at work.
Respondent supports herself. her children, and her mother. Respondent ts divorced. Her
former huskand does net pay child support.

LEGAT CONCLUSIONS

MAY CONDLOT BE A GEGUND FOR IMPOSING LICENSE DISCIELING PURSUANT T0 SECTION 4321,
SUBDNFSION (a), IN SPITE O THE FACT THAT FRE CONDUTUT QCCURRED BLFURE LICENSURE 2

i, Dusiness and Professions Coas section 4527, subdivision {a), provides thar the
bursau may saspend or revoke a Heense for unprofessionat conduct. Thar subdivision lists a
number of examples of unprofessional conduer. '

Z Pursuant to thai subdivision, the bureau may discipline a paychiatne
tachmician’s license for wrangful conduct in which 1hs licenace engaged after the license was
issued. Respondsnl contends that the bureau, howsver, may not rsiy on that subdivisior 1o
discipline a psvchiatric lechnician’s license (or wrongful condue: in which the fcensee
engagad before ihe license was issued wher, as here. the license was not obtained by fraud.
Subdivision (a) does not expressly autiorize the hurcau o diseipiine a license based on
wrongful canduct that accurrad before licensurs, but neither does j7 expreasly limil the
bureau tc relving on wrenglul conduet that ogeurrad after licensure. Subdivision (a) wonld

%



be reasonably subject to either interpretation. Thus, 1t is ambiguous, and principles of
sterutory construction must be used to determine what it shouid be neid 1o mean.

. The Supreme Court of Californiz faced 2 similar sircumstance in Hughes v.
Board of Architeciural Examingrs (1998) 17 Caldth 703, Hughes studizd architecture in
Virginiz and Massachusetts but was nol graduated. He established 2 firre, employed
architects, and personally performed work that did not require a license, After some ume,
however, he bagan performing work that did require 2 license. He later held himselT oul a8
an azchitec: and took measures to conceal the fact that he had no license, While Hughes was
engaged in the desigr of an addition to the residence of Vice Presiden: Dan Quayle, it was
discovered that he had no license. The Board of Architecturai Bxaminers of Washingion,
D.C. initiated disciphinary proceedings. In 1990 Hughes applied for licensurs in Caliiornia.
In his application and supplemental letter he disclosed substantial information about not
having completed the licensing procedure in Washington, D.C., about his profsssionai status
having been callsd into question, and about having entersc a plea & a charge of
misrepresentation. Hughes successiully completed the Californiz examination and oblained
o Califormia license, In 1992 the California Board of Architectural Examiners filed
accusations alleging, among other things, that Hughes's praciise in Yirgima amounted 1o
willful misconduct in the practice of architecture, Hughes comended that the statutes under
which the board charged bim did not permit license discipiine based on conduct that pecurrsd
before licensure. The Supreme Court concluded that the statutes were ambignous and
proceeded 1o construe them.

4, The Court Jooked to the entire siatutory schems, the history of the statutes, the
apparent purpose of the slafutory scheme, and considerations of constitutionality. The Cowt
concludad thas the board could rely on wrongfal conduet that ovcurred before heensure. The
Court emphasized the iegisigive purpose underlying heensing schemes penerally. They are
nol intended o punish a lieensee but 1o proteet the public. When the Legisiaturs inlends o
protect the public health, safety, and welfare by use of a licensing scheme, the law should be
interprete¢ broadly sa that licensees will nol be able 1o gvade a stalule’s proteciive purposs,
Moreover, courts have long recognized the authority of a licensing endity 1o eXAMINE &
party’s past conduct in determining his or her fitness o undertake or continue & business or
profession. Past conducr farnishes evidence of fitsess. The Court observed that, under
CETAIn circumstances, an agency might be catopped 1o assert pre-ticensure conduct as a
sround for revacation bui concluded that estoppel was not justified in Hughes.

=

1n the present case, the Hughes Court's analysis and comclusion are HersuasIve.
Also, pursaan: to Business and Professions Code secuion 4311, subdivision {d), the surcat
mey denv an application for licensurs if an applicant has committed any act that would be
aronads for dissiplinary aetion, Trus, if an applcant has engaged in any of the cenduct
specified in Business and Professions Code ssclion 4521, supdivision (a), the burean may
refuse to iasue a license. This reinforces the conclusion that e bureau’s authority pursuan
1o section 4531 it focused on the wrengful nature of the condugt and not on whor it opourred.



f. Resnondent did not phrass her chalienge tn terms of equitable estapnel, and
the facls in the present mater would not sepport an esioppel. The docinne ardinariiy will
eoply against & governmental siivy only In an unusta, clrcwtslance when necessasy to
avoic a grave ininstice and when the result would not defeat a strong public palicy. (Hock
Irvestment Co. v, City and Couniy of San Franciszo (198583 215 CalApp.3d 438.) Jhe
evidance does not shove that grave iniustice would result from the issuance of the license
respondent and a subszquent revocation. On the other hand, the impostiion al an estoppel
would work 1o defear the strong pubfic pelicy of regulating the psychiatric techmsian
arofession.

M CONDUCT BE CUNPROFESSIONAL ™ WITHIN THE TERMS OF SECTIGK 432/, SUBDEISION (), i
CEITE OF THE FACT THAT THE PERSON WHO ENCACED [N THE CONDUCT WAL NOT ACTING [N ANY
PIRGFERSIONAL CAPACITY?

7 Az noted above, Business and Professions Cods section 2521, subaivision (a),
nrovides that the bursau may suspend or revoke & license {or unprofessional conduci, and the
suhdivision lists & number of sxamples of unprofessional conduct. [t appears from some ol
those cxamples that the person who engaged in the conduct nead not have been acting in a
professional capacity ai the time. 17 a person litegally obtained or possessed a contrelled
subsiancs that conduct wousld be, within the terms of subdivision (a), “unproiessional
conduct.” If a person used an alcoholic beverage 1o an extent or in a matter dangerous or
injurious o himself or herself, that conduct would be “unprofessional conduct.™ If a person
was convicted of falsifying records concerning the prescription of a contrelled substance or
dengerous drug, that wauld be “unprofessional conduct.” If a court committed a person [
internperale use of a controlied substance, dangerous drug, or alcoho! that would be
“unprofessional conduet.” Thus. within the terms of subdivision {a). conduct may be deem =]
ta be unprotessional end grounds 1o impose license discipiing in splue of the fact that the
person who engaged in the conduct was not acting in any professional capacity.

MAY AN ACT OF SEXLAL 2BUSE MISCONDUCT, OR RELATIGNS BE " UNPROFESSEIONALT WITHIN THE
TERMS OF SECTICN 720 18 SPITE OF THE FACT THAT THE PERSON WHO ENGAGED [N THE CONGLCT
WAS WOT ACTING I ANY PROFESSIONAL CAPATITY?

8. Business anc Professions Code section 726 provides, in part. as [oliows:

The commission of any act of sexual abuse. misconduci, or
relations with a patieni, ciient, or customer constitutes
unprofessional conduct and grounds for disciplinary action for
any petson licensed under this division . . . .

9, Saciion 726 is in division 2 of the Business and Professions Code, which
concerns “healing arts.”™ Thus, the paticnts, cilents, or customers relerred to in section 726
arc patients, cients, or cuslemers of veople whe are licensed in one oy more of *he healing
arts. The ieoislature has sought 1o provide special protection for such peonie w0 proiect trem
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fromn being taker advanlage of and te prowsct them from becoming invosved in & relalionship
tha mizht interfere with their beneiiting from heaith care.

14, [Ifaperson. while licensed in one o7 the healing arts other than psychiatric
ischnician, eneaged in such conduct and subsequerntiy obzamned 2 psychiatne techmician
license, seclion 726 would establish thas the conduct was "unprelessional.” And section
4521, subdivizsion (&), would authorize the bureau te take disciplinary action in spiie of the
(act that the conduct occurrad before the person was licensed as 2 pyvehiatric 1echmician,
Similariv, if a person, while licensed in one of the other healing arts, engaged in such
conduct and subsequentty applied for & psvchiamric technician license, seclion 726 would
eslablish that the conduet was “unprofessional.” And section 4521, subdivision {a), reag
with section 4511, subdivision (d), wowid authorize the bureau fo refuse to issus a psychiatric
lechnician license.

1.  The languags of Business and Professions Code section 726, however,
strongly suggests that the Legislature intended that section to apply oniy to the circumstance
in which someone engaged in wrongful conduct while licensed m one of the healing asts.
Thus, if someone engaged in wrongful conduct before being licensed in any healing art but
subsequently was licensed, the question of whether sechon 726 causes the conduct 1o be
“unprolessional” ts an extremely difficult one.

12, But, in the present case, it 1s not necessary to decide whether section 726 15
ambignous in that regard. That is, it 15 niot necessary to answer that extremely difficult
question. It is not necessary hecause respondent’s violation of the policies that were so
clearly part of her training as a PLPT was “uaprofessionsal” within the terms of section 4321,
subdivision (a). It simply is nol necessary to rely on section 726 to determine that her
wrongfiat conduct was unprofessional,

MAY AN ACT THATIS PUNISHABLE AS A SEXTUALLY RELATED CEIME BE 4 GROUND FOR IMPOSING
LICENSE DISCIPLINE PURSUANT TO SECTION 4321 SUBDIVISION {11y, IN SPITE GF THE FACT THAT
THE ACT OCCURRED BEFORE LICENSURE?

13.  Business and Professions Code section 4321, subdivision {m}, provides as
follows:

The board may suspend or revoke a license . .. [or any of the
following rzasons,

... 11

The commission of an act punistable as a sexually related
crime, if that act is related (¢ the Juties and funclions of the
licensee.

—_
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1<, Subdivision () is nat amblgaous with regard Lo whether are-licensuss
conduct car: be eraunds for imposing license discipline. Many sexua. acts could be “relarec
«c the dutics and funciions of 1a] Jicensee” in spiie of the fact thal the person wha zngaged in
1ne act wes not licensed at the time, For exampie, rape would always be related 10 the duiles
and funciions of a licensee because of a concern for the vulnerable popilations with whorr
licensees oftan work, Thus, rape is “related 1o the duties and functions o7 [a] lisensee”
whether or not the perpatrator was licensed when the rape ecourred.

ENCACHNG IN SENTAL INTERCOURSE A5 CONSTITUTING UNPROFESSIONAL CONDUCT WITHIN THE
TERMS OF SECTION 4521, SURDIVISION (2)

15. By rcason of the mauers set forth in Findings 21 through 27 and 30 through
3%, it is derermined that respondent, whiie employed as 2 PLPT, en gaged in sexual
intercourse with a clisns. As determinad above, withain the erms of Busineas and Professions
Code section 4521, subdjvision (a3, conduct may be desmed 10 be “unprofessional™ 1 spite
of the fact that the persan who engaged in i was not acting in any professiona: capacity. By
reasan of the matters set forth in Findings ® tarough 16, 19, and 22, 1t {5 detsrmined tlyat
resnondent’s conduct was “unprofessional” within the terms of sundivision {al. Respondent
vad explici! training concerning boundaries, the proscription against sexual comduct with
clients. and her resnonsibility ta promote the goals of clients® therapsutic programs. In spile
of being in an extremely imporlant and sensitive position, respondent chosz 1o violale the
pojicies she knew applied 1o her.

16. It is determined that, within the terms of California Code of Regulations, titie
16, section 2578, respondent’s having engaged in sexual intercoarse with CM evidences
respondent’s present or potential unfiiness to perform the functions authorized by her license
in a manner consistant with the public health, safsty, or welfare. Respondant refuses to
acknowiedge her canduct and expiain why there is na risk of ber repeating it Consegquesntly,
her conducl evidences a present or porential uafimess to perform the functions aurhorized by
aor lcense in a manner consislent with the public healin, safety, or welfare.

17, Thus, there are grounds ic suspend or revoke respondent’s Jicensc,
CORMISSION OF AN ACT PUNISHABLE AS 4 SEXTALLY RELATED CRIME

18, Compiainant afleges that respondent comimitied an act that would be
punistiable as a sexually related crime. As noted above, Business and Professiens Cade

section 4521, subdivision {m). provides as follows:

The board may suspend or revoke 2 license . .. foraay of the
{ollowing reasons:

9.2



The comrnission of an act punishable a3 2 sexualty related
erime, if that act is related o the deties and functions of the
licenses, *
19.  Respondent makes a number of objections Lo subdivisior (m]. Respondent
contends tha: It would violate due process and equal protection standards undsr pole the stale
and federal constituiions to impose license discipline based o & determination that
respondent commitied an act punishable as a crime,

2. The grounds respondent asserts are as follows: In a criminal matter, one iz
entitied 1o & iury trial. Clear and convincing proofic a reasoiiable certainty 13 nol a
nermissible standard of proof in a ¢riming: mateer. Governmen Code section 11213,
subdivision {3}, concerning the admission ot he rsay evidence, may a0t be used in & eriminal
mafter.

51, Those comientions are pot well-founded. The prasent proceeding 1: not a
crirninal proceeding. No pumshment will be imposed. I 1t 1s dezermined that responden
commnitted an act punishable as a crime, that determination would have no res judicata effect
in & subsequent criminal prosecition.

22, Complainant atleges that respondent commitied an acl that would be
punishable as sexual batiery as defined in Penal Code section 2434, subdivision {b}. Thal
subdivision provides as foliows:

Any person who touches an inlimate part of another person who
is institationalized for medizal treatment and whe is seriously
disabled or medically incapacitated, if the touching is agains:
the will of the person touched, and if the touching is for the
nurpose of sexual arousal, sexual graification, or sexnal abuse,
15 guilty of sexual battery.

73, Complainant failed to prove that the sexual touching was against CM’s will
and failed 1o prove tha CM was incapable of consenting o or rafusing sexnal encounters.
CM is miidly mentally relarded, and nis retardation ~onslitates a developrnental disabiiity.
There was no evidence, however, that thal woud cause him to be incapalle of ghing iegal
conseni 1o 2 sexual encounter.

* The allesation congeming an act punishuble as a sexuaily relatzd zrime is at paragraph 20 of
zemplainant’s third armended accuselion. Paragraph 20 has a heading o “unprofessional sonducs™ Bu: Business
and Professiors Code section 4521 does not dea’ with acts punishable as sexually related crimes in terma o0f thelr
arnounting to unprefassional conduet. That is, acts punichahls ax sexvaily raialed Srimes are nos deglt with under
section 437 ), subdrvizicn (g1, Comurizsion of an act punishabls asa sonunliy related erime is deal: with
subdivision (M and 1s 2 diserele ground for impesing license diseipiing. Thus, the alizgation regarding an acl
panishanle as a sexuaily reiated crime will be trearad as aliering oty subdivisiorn () as a ground {or imposing
license giscipline.

—_1
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34, Campiainant alleges that respondeni committed an act that would be
puiishable as rape as defined in Penal Code saction 261, subdivigion (s 1), That
sundivision orovides as follows:

Rape is an act of sexuzl intercourse accomplished wilk & persor.
not ithe spouse of the perpeiratar . .. [wlhere a persos is
incapanie, because of a mental disorder or developmental or
ohvsical disability, of giving legal consent, and this 18 known or
reasonable should De known to the person cominitting the act.
Notwithstanding the sxistence of 2 conssrvatorship pursuant t
the provisions of the Lanterman-Petris-Short Act . . . the
arosecuting attorney snall prove, as an slement of the crims, that
a mental disorder or-developmental or pnyaica: disanillly
rendered the alisgad victim Incapanle of giving consent.

2%, Asnoted above, there was no evidencze that CM™s condition would cause him
1o D2 incapable ol giving jezal consent to & sexuai encOUNTET,

26.  The allsgation that respondent commirled ap aci prnishabie as 2 sexuaily
relaied crime is now sustained.

FAFLING TO MAINTAIN PROFESSIONAL BOUNDARIES AS CONSTITUTING UNPROFESEIONAL CONDLCT

b7 Complainznt alleges that responaent engaged in unprofessional conduct in that
she fajled to maintain professiona; boundaries.” That allegation wili be treated as alieging
faat, wilhuin the terms of Business and Professions Code section 4521, subdivision (),
respondent engaged in unprofessional conduct.

28, By rzason of the mallers set forth in Finding 17, it 15 delermined that
respondert, while employed as a PLPT, failed to maintain professiona: boundaries. By
reason of the marters set forth in Findings 5 tarougl 19, it is determined that respondent’s
conduct was “unprofessional”™ wilhin the zerms ol Business and Professions Code seetion
4227, subdivizion [al.

" This allezatior: is al paragraph 20, subgivision (b, of complainant’s thivd amended AZCUSANOT., A notec
above, paragraph 20 concems “unprofassional conduct,” whigh i5 deait with a2 Business and Professions Cade
Seclion 2520 sundivision {27, and this ailogation will be 9-zared as alleging that subdivision 2z 2 ground for
imposing license discipline. Compiairnan: alieges s differens subdivision. Complainant alizees that failing o
maintait professional baundaries comes “within the meaning o7 [Business 2ad Professions] <Zode Szolion 4525
subd’ vision (83 Su that subdivision conceme wolations of orovisions o7 shagier 13, the Pavehiatric Techoician
Lew. And sameiainanl did not point to any provision of chepter 14 that zpecifically concers maintaining,
sirafcazional woundarizs.



ng It s delermined that. witain the werms of California Code of Regulations, iile
16, section 2378, respondent’s failure ic meintain professional boundaries with CM
evidsnoes Tespondenti’s vresent or potential unfitness 1o perfarm the functions authorized by
her license in a manner consistent with the public health, safety, ot welfare, Respondant did
non explain why there is ne risk of her repeating hes sonducl, Consegaently, her conduct
evidences a present or poiential unfimess 1o periorm the fonctions authorized by her license
in a moanner conaistent with the public health, salery, or wellare.

30.  With regard to tespondent’s conducet alier she was licensad. there is an
addifional reason o Tind that ner conduct was unprofessional. Califomia Code of
Regulations, title 16, seclion 2376.6, subdivisions (3(3} and subdivision {(¢), provide thal &
violation of ethica! and professional standards regarding professional poundaries constitules
unprofessional conduct.

31.  Thus, there are grounds to suspand or revoke respondent’s license,
WHAT LICENSE DISCIPLINE 15 PPROPRIATE ?
32, Respondent is 1o be congratulated for the very good repulation she has earned

while working for the Californis Departmem of Corrections and Rehabilitation for the past
TWia wedrs.

33, The evidence, nowever, doss no? support a conclusion that it would be in the
public interest for respondent to hold a probationary licerse. Respondent created a security
risk for the facilizy by having sex with a client who had a history of harmting people. Her
~onduct created a risk that other smpioyees might have neaded Lo extract her from harm’s
way, If they had had to do that, respondent might have bean injured. CM might have been
injured. Other clienis and respondent’s colleagnes might have been injured. - Maorsover,
respondent kaew that she had an obligation to promoie the success of CM's therapeutic
programs, but she, nevertheless, eagagsé in conduct with him that was conftrary 1o what his
programs indicated he needed. And she did this for persenal gratification. [t has been jess
than threc and one-half years since respondent bad sex with CM, and it has beer just over
three years since respondent siopped her extensive personal communications witk CM. Two
months before respondem: had sex with CM, Mr. Bradley and Mz, Seates counseled her about
houndaries issues. Only a few months befors that, PDC provided responden with sxplicil
traiping on boundary issues. Maoreover, respondent refuses o acknowledge thas she had sex
with CM and, therefors, is not in 2 position to explain wiy the buread can be confident thal
she will not engage i similar or other serious acts of unprofessional conduct,

34 Respondent is presently or potertially unlt to perforn the functions
arthorized oy her licenss in a manner consistent with: the puble healih. sefety, and wstiare.
The appraprizte license discipline is revocation.

17
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35, By reasan of the matters set forth in Finding 40. 1t is determined that the
hurear s costs it this matter were 513.914 and that, within the terms of Business and
Professions Code section 125,53, those cosls wers reasonat.e.

36, Ir Zucherman v. Siate Board of Chiropraciic Examiners? 2 case in which the
Staie Board of Chiropractic Examiners rad disciplined a Jicense, the Supreme Court of
California deait with the issue of cost recovery, The court held that “the Board must sxercise
its discretion 1o reduce or eiiminate cost awards in a manner that wiil ensure that ... [eost
recovery] doss not deter chivopractors with potentially meritorious claims or defenses from
axercising their right to & hearing ™ The court established [ive rules that an agency must
ohserve in assessing the amount ic be chargsc. 1o some extenl, these rules are similay ¢
matters ome would consider in determining whether costs are “reasonable” &5 is requirss oy
Business and Profeasions Code section 125.3. Ths court’s zules, howeawver, g¢ beyond
considerations of whethsr the costs are reasongbie. The courl said:

[1The Board must not assess the full costs of investigatior. and
prosecution when Lo do so wili unfaivly penaitze a chiropractor
who has committed some misconduct bui who has used the
hearing procass to ohrair dismmissal of other charges or 2
reduciion in the severity of the discipline imposed. The Board
must consider the chirapracior's “subjective good faith belief in
the mertits of his or her pasition” [Citation] and whether the
chiropractor has raised a “colotable chailenge” to the proposed
discipline [Citatior.] Furthermore, a8 it cost recoupment
schemes in which the government seeks to recover from
criminal defendants the cos? of their state-provided iegal
renrcsentation {Citation! the Board must determine that the
chiropractor will be financiaily able 10 makc later paymesdas,
Finally the Board mey not assess the full costs o7 investigation
and prosecution when i has conductec a disproportionately
large investigation and prosecution 1o prove thal a chiropractor

engamed in relatively innocuous misconduct.”

oy
Jedvy

1n this case, compiainant proved that respondent engaged in the conduet that is
the primary focus of the accusation. However, respondent Lhad & good Taith belist 1 the
rresits of her position and successfully defended against complamnant’s attempt to prove one
of the alleged grounds for impesing license discipiine. That is, resendent successtully
defended against the allepation that she had commitied an acl punishable as a sexualiy

U Fuekerman v, Sare Board of Chirapractic Examiners {2002) 29 Cal2dh

il

Led

Tl arp 43
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related crime. $hus, assessing the full costs of investigation and prosecution agaimnst
raspondent would unfairly penahize har.

3%, This was not a case in which the bureau conducied & disproportionately iurge
investization and prosecution to prove relatively innoguous miscenduel,

39, Will respondem be financially able o reimburse the ureau 1o its costs?
Racanse respondent’s license is being revoked, the dstermination of thet 133u2 should be lefi
lo fhe fuiure. W should be left to a time when respondent may prove thal ber hcense snould
e reinstalsc.

4G,  Thus. apptication of the Zuckerman rulss requires thal the cost award be
reduced so as not 1o unfairly penalize respondent. Bocause respondent successfully defended
against the allegation that she had cormisted an act punishable as a sexualy relaled crimne.
the reduction should be substamial. 11 is determined thar the costs should »e reduced io
59,000,

41.  Also, if respondent’s iicense 15 reinstated, ths bureat, as is required by
Zuckerman, must delermine whether a payment scheduls is necessary so that respondent wilt
be financially able to pay the bursau’s costs.

ORDER
1. Psychiatric technician license number PT 32867 issuad to respondent, Daphne
Leanne Ervin, is reveked.
= If respondent applies for reinstalement of her license and if the bureau

determines that she has been rehabilitated and satisiies all requirsments for reinslatemant, the
bureaw, as is required by Zuckerman, shall deiermine whether respondent wili be financially
ablz 10 reimburse the bursau for its costs. 1f the bursau determines that respondent will be
financially able 10 reimburse the burean for ils costs, the burgau mus: then datermine whether
a payment schedule witl be necessary so that respondent will be [inancially abie ic pay the
costs. 11 the burean dstermines that respondent wili not be able {0 make payments on the cost
recovery, the bureau snall not recover cosis. If the burean determines that resoondent will be
able to make payments on the cost recovery, the burean may issue a probationary license and
impese a condition requiring respondent to make payments in 4n amous sel b the bureau
until respandsnt has paid & total of $9,000 ir: cost recovery.

DATED: December 23, 2008
. S
ROBERT WALKER

Administrative Law Judgs
Office of Adminisiralive Hearings
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EDMUND G. BROWN JR., Attorney General
of the State of Califorma

ARTHUR It TAGGART,
Supervising Deputy Attorney General

LESLIE A. BURGERMYER, State Bar No. 117576
Depury Attormey General

California Department of Justice

1300 I Street, Suite 123

P.O. Box 944233

Sacramento, CA 94244-2550

Telephone: (916) 324-3337

Facsimile: (9163 327-8643

Attorneys for Complamant

BEFORE THE DIRECTOR OF
DEPARTMENT OF CONSUMER AFFAIRS
BUREAU OF VOCATIONAL NURSING AND PSYCHIATRIC TECHNICIANS
STATE OF CALIFORNIA

h In the Matter of the Second Amended Accusation Case No. PT-2005-1331
Against: '

THIRD AMENDED

DAPHNE LEANNE ERVIN ACCUSATION

258 N. (G Street, #11
Porterville, Califomia 93257
|
Psychiatric Technician License PT 32867
Respondernt.
Complainant alieges:
PARTIES

1. Teresa Bello-Jones, J.D., M.S.N., R.N. {("Complainant”} brings this Third
- Amended Accusation solely in her official capacity as the Executive Officer of the Bureau of
Vocational Nursing and Psychiatric Technicians ("Burean")', Department of Consumer Affairs
{"Drepartment™).

for

bl

1. OnJuly 1, 2008, the legislation for the Board of Vocational Nursing and Psvcinatric
Technicians sunsetted. Business and Professions Cede section 101.1(b} applies. As used
i hereinbelow, "Board" and "Bureau” arc used interchangeably.
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2. On ot about August 26, 2003, the Bureau issued Psychiatric Technician License
PT 32867 to Daphne Learme Ervin ("Respondent”). The License will expirc on May 21, 2008,

unless renewed.

JURISDICTION

3. This Aceusation is brought before the Burean under the authority of the fotlowang
faws, All section references are to the Business and Professions Code (“Code™} unless otherwise

indicated.
4. Section 101.1{b} of the Code states:

{1} In the event that any board, as defined in Section 477, becomes
inoperative or is repealed in accordance with the act that added this
section, or by subseguent acis, the Department of consumer Affairs
shall succeed to and is vested with all the duties, powers, purposes,
responsibilities and jurisdiction not otherwise repealed or made
inoperative of that board and its executive officer.

(2} Any provision of existing law that provides for the appointment
of hoard members and specifies the qualifications and tenure of board
members shall not be implemented and shall have no force or effect
while that board is inoperative or repealed. Every reference to the
inoperative or repealed board, as defined in Section 477, shall be
deemed to be a reference to the depariment.

5. Section 477 of the Code states, in part:
As used in this division:

{a) "Board" includes "bureay,” "commission,” "committee,”

"department,” "division," "examining committes,” "program,” and
"agency.”
STATUTORY PROVISIONS
6. Section 118, subdivision {b), of the Code provides that the suspension, expiration,

surrender, cancellation of a license shall not deprive the Board of jurisdiction to proceed with a

’ disciplinary action during the period within which the licensc may be renewed, restored, reissued

or reinstated.

i Section 726 of the Code states, in relevant part:

The commission of any act of sexual abuse. misconduct, ot relations
with a patient, client, or customer consittutes unprofessional conduct
and grounds for disciplinary action for any persen licensed undsr thas

] 2
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any licensed psychiatric technician for any reason provided in Article 3 (commencing with

8.

division, under any initiative act referred to in this division and under
Chapter 17 {commencing with Section 2000) of Division 3.

Section 4520 of the Code provides, in pertinent part, that the Board may discipline

section 4520) of the Psychiatric Technicians Law (Code, § 4500, et. seq.)

9.

Section 4521 of the Code states, in pertingnt part:

The board may suspend or revoke a license issued under this
chapter [the Psychiamc Technicians Law {Bus. & Prof Code, 4300,
et seq.)] for any of the following reasons:

(a) Unprofessional conduct, which includes but is not limited to
any of the following:

{d) Vielating or attempting to violate, directly or ndirectly, or
assisting in or abeiting the violation of, or conspiring to violate any
provision or terms of this chapter.

(m) The commission of any act punishable as a sexually related
crime, if that act is substantially related to the duties and functions of
the licensee.

Penal Code section 243 .4, provides, in relevant part:

{b) Any person who touches an intimaie part of another person
who is institutionalized for medical treatment and who 15 senously
disabled or medically incapacitated, if the touching is for the purpose
of sexual arcusal, sexual gratification, or sexual abuse, is guilty of
sexual battery. A violation of this subdivision is punishable by
imprisonment in a county jail for not more than one yeat, and by a
fine not exceeding two thousand dollars ($2,000); or by imprisonment
in the stale prison for two, three or four years, and by 2 fine not
exceading ien thousand dollars ($10,000).

(f) Asused in subdivision . . . (b}, . . "touches” means physical
contact with another person, whether accomplished, directly, through
clothing of the person committing the offense, or through the clothing
of the victim.

fz) As use din this section, the following terms have the following
meanings:

{1) “Intimate part” means the sexual otgan. anus, groin, or
buttocks of any persen, and the breast of a female.

LR}
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11.

12,

13.

(3} "Seriously disabled" means a person with severe physical o
sensory disabilities.”

{5) "Institutionalized" means a person who is located voluntarily

- or involuntarily in a hospital, medical treatment facility, nursing

home, acute care facility, or mental hospital,
Penal Code section 261, subdivision (a), provides, in pertment part:

(2] Rape is an act of sexual intercourse accomplished with a person
1ot the spouse of the perpetrator, under any of the following

| CICHimsiances:

{1} Where a person is incapable, because of a mental disorder or
developmental or physical disability, of giving legal consent, and thus is
known or reasonably should be known to the person commutting the act.

Penal Code section 264 provides:

(a)} Rape, as defined in Section 261 . . ., is punishable by impnson-

. ment in the state prison for three, six, or eight years.

(5] In addition to any punishment imposed under this section the
judge may assess & fine not to exceed seventy dollars (570) against any
person who violates Sechion 261, ...

REGULATORY PROVISIONS

Californiz Code of Regulations ("Regulations”), titie 16, section 2376.6, states,

i pertinent part:

14.

(b} A licensed psychiatric technician shall adhere to standards of
the profession and shall incorporate ethical and behawvioral standards

of professional practice which include but are not limited to the
following:

{3) Maintaining professional boundaries with the patient/client;

{c) A violation of this secion constitutes unprofessional conduct
for purposes of initiating disciplinary action,

Regulations, section 2578, states, in pertinent part:

For the purposes of denial, suspension, or revocation of a license
pursuant to Division 1.5 (commencing with Section 475} of the
Business and Professions Code, & crime or act shall be considered to
be substantially related to the qualifications, functions or duties of a

2. Penal Code section 243.4, subdivision (g)(3), was inadvertently omitted from page
Section 3, The Amendments to the SAA, in Complainant’s Reply Brief. Respondent is on
notice for this alleged violation as argued in Section 4.b, second paragraph.
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licensed psyehiatric technician if to a substantial degree it evidences
present or potential unfimess of a licensed psychiatric technician to
perform the functions avthonized by his license in a manner congistent
with the public health, safety, or welfare. Such crimes or acts shall
include but not be limited to those involving the following:

(¢) Violating or attempting to violate, directly or indirectly, or
assisting in or abetting the violation of, or conspiring to violate any
provision or term of Chapter 10, Division 2 of the Business and
Professions Code.

COST RECOVERY

15, Code section 123.3 provides, it pertinent part, that the Board may request the
administrative law judge to direct a Iicentiate found to have committed & violation or violations
of the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.

FACTUAL ALLEGATIONS

16.  On an unkeovm date occurring between late July 2005 and mid-August 2005,
Respondent while employed in the Secured Treatment Area with the State of California for the
Department of Developmental Services at Porterville Development Center ("Center"), and
performing the duties of a Pre-Licensed Psychiatric Technician ("PLPT") classification, engaged
in acts of sexual abuse, misconduct, or relations with developmentally disabled client C.M.
Center clients such as C.M. who reside in the Secured Treatment Area of the Center are
determined to be a risk 1o themselves and/or others. The PLPT classification practices in the
professional field covered by the training, skills and knowledge necessary for licensure as a
Psychiatric Techmeian,

17 On various dates ocourring between June and Cotober 20035, Respondent, whiie
employed i the Secured Treatment Area of the Center and performing the duties of a PLPT,
engaged in inappropriate acts and interactions with developmentally disabled elient C.M,
including, but not limited to, establishing a social or personal connection with C.M., sharing
personal information about herself with C.M. including her cellular telephone nurmber and
information about her children, and making telephone calls to and accepting them from C.M.

Respondent engaged w those acts pre- and post-licensure and while she worked as a PLPT and
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practiced in the professional field covered by the training, skills and knowledge necessary for
Heensure as a Psvchiatric Technician.

18.  Respondent’s conduct, set forth in paragraphs 16 and 17, above, was reporied on
or about Augost 23, 2009, and was investigated by the Center. The Burean was unaware of the
tepori or investigation and consequently issued PT License 32867 to Respondent on August 26,
20035, As a result of the investigation which concluded on or about October 28, 2005, Respon-
dent was served with a Nouce of Adverse Action ("™NOAA™), terminatipg her from her position
with the Center. Respondent resolved the NOAA by settiement in Jate December 2005 and
resigned from her pesition with the Center. The Bureau was notified of the matters set forth
herein and in paragraphs 16 and 17, above, after Decernber 2005,

FIRST CAUSE FOR DISCIPLINE
{Sexual Misconduct)

19.  Respondent’s license iz subject to discipline under Code section 4520, on the
prounds of unprofessional conduct within the meaning of Code section 4521, subdivision {a), in
that while she was ernployed by the Center as a PLPT and working in the professional field
covered by the treining, skills and knowledge necessary for licensure as a Psychiatric Technician,
she committed acls of sexual abuse, misconduct, or relations with client/patient C.M., within the
meaning of Code section 726 and Regulations, title 16, section 2578, subdivision {c); which acts
are substantially related to the qualifications, functiens or duties of a licensed Psychiatric
Technician, as alleged in paragraph 16 and 13, above.

SECOND CAUSE FOR RISCIPLINE

{Unprofessional Conduct)

20. Respondent’s license iz subject to discipline under Code section 4520 on the

grounds of wnprofessionel conduct in that while Respondent was licensed as a Psychuatric

Technician and employed at the Center:

a. Respondent commiitted acts which are punishabie as a sexually related cnme
under Penal Code sections 242.4, subdivision (b), and‘or 261, subdivision (a}(1), and 264, which

acts are substantially related to the qualifications, functions, and duties of 4 licensed Pavchiatric
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Technician within the meaning of Code section 4521, subdivision (m}, and Regulatuous, title 16,
section 2578, subdivision (c), as alleged in parapraphs 16 and 18, above.

b. Respondent violated standards of the Psychiatric Technician profession when she

failed to maintain professional boundaries within the meaning of Code section 4521, subdivision

(d}, and Regulations, title 16, section 2376.6, subdivisions (b)(3} and {c), as alleged in paragraphs
16, 17, and 18, above.
PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein
alleged, and that following the hearing, the Bureau of Vocational Nursing and Psychiatric
Technicians igsue a decision:

b Revoking or suspending Psychiatric Technician License PT 32867 issued to
Dapine Leanne Ervin.

2. Ordering Respondent Daphne Leanne Ervin to pay the Bureau of Vocational
Nursing and Psychiatric Technicians the reasonable costs of the investigation and enforcement of
this case, pursuant to Business and Professions Code section 123.3;

3.-  Taking such other and further action as deemed necessary and proper.

DATED: Sepienter 30, 2008

c.x;
, yﬁ@ f,{, m-@_,
TERESA BELLG*?D‘\I]:EJ TDMSN, RN
Executive Ofiicer ol
Burean of Vocational Mursing and Psychiatric Technicians
State of California
Complainant




